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Cheves: Statutory
Regulation of Marriage Counselors
NOTES
Under the present Code, tax consequences for the surviving
partners and for the deceased partner's estate are dependent to a large
extent upon the terms of the partnership agreement. The potential
conflicts of interest resulting from the relative advantages and disadvantages to surviving partners and successors in interest of the
decedent, depending upon the method of purchase selected, are
foreseeable; they will be avoided to a large extent if the partners
have carefully drawn and periodically reviewed a suitable plan.
ANNE CAWTHON BOOTH

STATUTORY REGULATION OF MARRIAGE COUNSELORS,
The rapidly climbing divorce rate indicates that an increasing
number of married couples find it impossible to resolve their marital
difficulties and suggests a growing necessity for skilled marriage
counseling. How often have marital problems been further complicated as a result of counseling by unscrupulous persons with little
or no formal training? One writer has estimated that in 1953 there
were approximately 25,000 charlatans selling personal counsel in
the United States, with an annual take of $375,000,000.2 Such a
lucrative field is likely to attract an increasing number of smooth
operators, and the developing public awareness of counseling as a
remedy for marital problems seems to assure a steady market for
their services.
Marriage counseling is not specifically mentioned in the Florida
statutes governing licensing of trades and professions. Section 205.49
states that miscellaneous businesses for which there is no specific
statutory licensing provision must pay a license tax of $100; this is
the sole prerequisite for marriage counseling for a fee. The most
readily apparent solution is regulatory legislation. Assuming a need
for legislation, many questions as to the form and extent of coverage
arise.
PREREQUISITES FOR THE PROFESSIONAL MARRIAGE COUNSELOR

Marriage counseling has been defined as "the process of helping
persons, mainly through interviewing, to help themselves in regard
1.

The author acknowledges the helpful information derived from an inter-

view with Dr. James C. Dixon, Department of Psychology, University of Florida,
Feb. 28, 1961, and from letters from Dr. Richard V. Husband, Chairman, Florida
State Board of Examiners of Psychology, to Prof. Walter 0. Weyrauch, University
of Florida College of Law, Jan. 28, 1961, and to the author, Mar. 7, 1961.

These

sources are hereinafter cited as "Dixon" and "Husband."
2. Steiner, Figures on Charlantanism,8 AMERICAN PSYCHOLOGIST 708 (1953).
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to problems and plans involving courtship, marriage, or family living."3 Because of the nature of family relationships in modern
society, it is conceivable that in one case alone the counselor may
encounter a closely woven combination of personal, legal, and sexual
relationships; physical and mental hygiene; and social and economic
considerations. In addition, cultural influences on human behavior,
organic and psychological drives, psychological and economic backgrounds, and religious and ethical considerations are potential sources
of difficulty in marital relationships.4 It is therefore obvious that
a reliable marriage counselor must have a broad formal education.
Acknowledging the interprofessional character of the field, the National Council on Family Relations and the American Association
of Marriage Counselors have jointly recommended for counselors a
graduate or professional degree in education, home economics, law,
medicine, nursing, psychology, religion, social anthropology, social
work, or sociology. Additionally, the recommendation suggests accredited training in psychology or personality development, elements
of psychiatry, human biology, the sociology of marriage and the
family, legal aspects of domestic relations, and counseling techniques.5
Dr. Richard W. Husband, Chairman of the Florida State Board of
Examiners of Psychology, suggests that a Ph.D. in psychology, sociology, or social welfare would be appropriate in view of the complexity
of dealing with the interactions of two human beings whose normal
relationship has been complicated.6
Psychotherapy encompasses the various facets of personality reorganization; marriage counseling is a specialized form of psychotherapy focused "on the interpersonal relations between men and
women concerned in the marriage." 7 Thus, familiarity with psychological techniques of interviewing appears to be important. About
the same amount of psychiatric training as is found in the usual curriculum for a master's degree in social work is said to be needed to
enable the counselor to "differentiate normal from abnormal or
deviation behavior mechanisms and to understand the dynamics of
human motivation as manifested in the interpersonal relationships in
the marriage." 8
It is obviously impractical for one person to become an expert in
all the fields mentioned. His knowledge of such areas as law, theology,
medicine, and psychiatry will be rather limited, but it must be sufficient to enable him to recognize and properly refer problems that
3.
4.
5.
6.

SKIDMORE, GARRLT

7.

AMERICAN ASS'N OF MARRIAGE COUNSELORS, MARRIAGE COUNSELING 32
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Id. at 41.
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are outside the scope of his training. An example of the necessary interplay between related and superseding fields occurs when the counselor, by virtue of his general training in psychiatry and medicine,
recognizes manifestations of deep-seated psychotic or neurotic behavior, or somatic factors, which must be referred to a psychiatrist
or a physician.9 In Florida it is left to the State Board of Examiners
of Psychology to ascertain that examinees are aware of their limitations and know where to turn for assistance. 10 A similar function
would be appropriate for a statutory agency regulating marriage
counselors.
STATUTORY PROVISION FOR RELATED FIELDS

Legislation defining and regulating the marriage counseling profession necessarily must recognize the practical fact that individuals
frequently go to ministers, physicians, and lawyers with personal
problems involving marital relations." This choice of advisers
might often be appropriate, depending upon the nature of the prob12
lem, but danger exists when serious problems are not recognized.
Even trained persons operating outside their areas of competency
may cause irreparable damage. For example, the activities of sociologists who deal with marriages made unstable by neuroses are dangerous to the public welfare. But the limits of the rapidly developing
sciences bearing on the marriage relationship are too vague to be
subjected to statutory boundaries. It may be reasonable to assume
that most lawyers, physicians, and ministers to whom marital problems are brought are sufficiently intelligent to recognize their own
limitations." The more acute problem area, and the most appropriate target for regulatory legislation, seems to be the unqualified
quack whose chief aim is to extract fees from the gullible and unwary.
ELEMENTS OF AN ADEQUATE STATUTE

One writer has suggested a four-part objective for legislation
regulating the practice of psychology.' 4 These goals, which seem
9. Id. at 39-40.
10. Dixon.
11. For an informative discussion of the attorney's handling of the marital
problems of his client see Harper 9- Harper, Lawyers and Marriage Counselling,
1 J. FAMILY L. 73 (1961).
12. "A problem of sexual frigidity may reflect a reaction to a difficult interpersonal relationship rather than a primary sexual problem. Likewise a troublesome burden of guilt may not be lifted by confession or reassurance of innocence
because, in a particular case, the guilt may be associated with some past 'forgotten'
or repressed episode." Dixon.
13. Husband.
14. Heiser, The Need for Legislation and the Complexities of the Problem,
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appropriate to the related field of marriage counseling, are definition of professional functions, definition of training and performance
standards, protection of the public, and protection of the profession.
A drafting of the first of these objectives will depend upon
whether the statute is in the certification or the licensing category.
Certification statutes restrict the use of a specified title, so that no
one in the state may use it unless he has been registered or certified
by the appropriate body established by the statute.15 A licensing law
defines the pertinent profession or occupation and requires permission of the appropriate body for engaging in the activities de17
fined; 6 prohibition of use of the professional title is incidental.
Obviously a licensing law is the best protection of the public against
unqualified persons carrying on an activity, regardless of the title
they assume. s Since the primary problem is the unscrupulous charlatan, a simple definition limited to those persons whose primary occupation is marriage counseling for a fee appears to be adequate. For
this purpose, it might be advisable to include an exclusion clause'0
specifically listing those professions the proper practice of which
might include some aspect of marriage counseling.
The Florida statute governing the practice of psychology is of
the certification type.2 0 This was necessary because "there is no clearcut delineation of what a psychologist does in his practice," and "almost every activity which a psychologist carries on is an activity which
one or several other professions are carrying on."", An attempt to define the practice of psychology legislatively would tend to unduly
inhibit the conduct of many useful occupations in which psychological techniques are applied. Unlike psychiatry, professional marriage counseling is a specialty; and although it is infiltrated at many
points on its circumference by the professions and social sciences,
there are no related subordinate occupations that would be hampered
by a licensing statute containing an appropriate exclusion clause.
On the other hand, a certification statute for marriage counselors
will not deter the imaginative charlatan unless it is a veritable roll
call of every conceivable title that might be used by one who advises on marital problems.
A definition of training and performance standards presents a
5 AMERICAN PSYCHOLOGIST 104 (1950).

15. Saffir, Certification Versus Licensing Legislation, 5 AMERICAN PSYCHOLOGIST
105 (1950).
16. See, e.g., FLA. STAT. ch. 458 (1959) (licensing of physicians).
17. Saffir, supra note 15.
18. Id. at 106.
19. See, e.g., FLA. STAT. §458.13 (2) (a) (1959).
20. FLA. STAT. ch. 490 (1959).
21. Saffir, supra note 15, at 106.
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complex but perhaps not insoluble problem.2 2 The previously noted
recommendation of the National Council on Family Relations and
the American Association of Marriage Counselors offers a useful guide.
The legislature could also call upon such agencies as the counseling
clinics and the departments of psychology and sociology at the state
universities for recommendations and suggestions.
Protection of the public and the profession would be achieved as
a matter of course by prerequisites set by the statute and by a punitive
clause covering violations.
CONSTITUTIONALITY

The state police power allows the legislature to restrict the rights
of an individual to practice a profession when regulation is needed
to protect the public from ignorance, incapacity, deception, and
fraud. 23 Many experts on marriage problems believe that statutory
regulation is needed, 24 but they disagree as to the most appropriate
procedures to be followed.2 - The related and somewhat inclusive
field of psychology has been subjected to a certification statute in
Florida,26 and since the statute was passed in 1957 there has been no
litigation or openly adverse comment.
Consideration should be given to the possible inclusion of a
"grandfather clause," to except persons already practicing the profession from new examination prerequisites for licensing.27 Such
a clause seems to be optional with the legislature,2 8 and it may be
only partially exempting.29 A grandfather clause "proceeds upon the
theory that those who have acceptably followed the profession . . .
for a period of years may be assumed to have the qualifications
which others are required to manifest as a result of an examination
before a board of . . . experts." 3 0 Noting this qualification, the

Florida Supreme Court, in commenting on an attack on such a
clause in a statute abolishing naturopathy practice, said, "[Ilt is
22. Husband.
23. Samples v. State, 19 Ala. App. 478, 98 So. 211 (1923), cert. denied and
judgment afJ'd sub noma. Ex parte Samples, 210 Ala. 544, 98 So. 803 (1924); Fischwenger v. York, 154 Fla. 450, 18 So. 2d 8 (1944); State ex rel. Sbordy v. Rowlett,
138 Fla. 330, 190 So. 59 (1939).
24. E.g., Ellis, Legal Status of the Marriage Counselor: A Psychologist's View,
Marriage and Family Living, Summer 1951, pp. 116-18; Mudd, Comments, Marriage
and Family Living, Summer 1951, p. 120; Stokes, Legal Status of the Marriage
Counselor,Marriage and Family Living, Summer 1951, p. 115.
25. See SKIDIRE, GARRET & SKIDMORE, op. cit. supra note 3, at 190.
26. FLA. STAT. ch. 490 (1959).
27. Eslin v. Collins, 108 So. 2d 889 (Fla. 1959).
28. See Samples v. State, supra note 23.
29. See FLA. STAT. §465.021 (2) (1959).
30. Watson v. Maryland, 218 U.S. 173, 177 (1910).
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indeed whimsical to assume that their experience in the practice
endows them with the same qualifications as those who, in the future,
will be required to take an examination and qualify as general practitioners in order to practice naturopathy." 31 Concurring in that
opinion, Mr. Justice Drew added that the legislature exceeds its
power "when it condemns a profession as being dangerous to the
general welfare .. .and in the same breath allows a selected class
of individuals to continue the practice of such condemned profession
until the death of the last survivor."' 2 The Court struck down the
naturopathy statute as denying equal protection of the law.
In regulating marriage counselors, the legislature would be officially recognizing a useful profession rather than abolishing a dangerous one. A grandfather clause would therefore probably not be
considered a denial of equal protection of the law, and would make
a licensing statute more equitable for bona fide marriage counselors
already practicing. On the other hand, a liberal grandfather clause
would permit quacks with little or no appropriate academic training
to continue to endanger the public welfare. Perhaps the answer
would be to partially relieve currently practicing counselors from
academic standards set by a statute but to require them to pass an
appropriate examination.
RECOMMENDATIONS

An American Association of Marriage Counselors study of proposed legislation reached the conclusion that interdisciplinary conferences should be presently studying the problem area but should
not be pushed into hasty conclusions, since great care must be taken
to do justice to the interests of all persons involved. 33 Detailed examination of all aspects of the marriage counseling field indeed seems
to be a mandatory prerequisite for legislation involving a complex
new field of importance to public welfare. In view of the complexity
of the interdisciplinary relationships and the resulting diversity of
opinion as to the extent of regulation needed and the prerequisites
for licensing, it is recommended that the legislature appoint a commission composed of qualified representatives of the various professions involved and assign to it the mission of formulating statutory
provisions for the licensing of marriage counselors. These provisions
must be primarily designed for the prevention of unscrupulous practice by unqualified persons and must be sufficiently flexible to allow
for future development of the pertinent fields.
CHARLES J. CHEVES, JR.
31. Eslin v. Collins, 108 So. 2d 889, 890 (Fla. 1959).
32. Id. at 893.
33. Stokes, Marriage Counseling in a Psychiatric Setting, Marriage and
Family Living, Spring 1950, p. 43.
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